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In the Court of Appeals of the District of Columbia. 


No. 2494. 


Leigh Robinson, Appellant. 

VS 

Southern Kailway Company, a Corporation, et al. 


" Supreme Court of the District of Columbia. 

At Law. No. 51709. 

Leigh Robinson, Plaintiff, 
vs. 

Southern Railway Company (a Corporation), The Pullman 
Company (a Corporation), Defendants. 

I nited States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit; 


Particulars of Demand. 

In the Municipal Court of the District of Columbia. 

Filed June 14, 1909. 

No. 51709. 


Leigh Robinson, Plaintiff, 
vs 

Southern Railway Company (a Corporation), The Pullman 
Company (a Corporation), Defendants. 


Southern 


Railrav Co. (a corporation, and The Pullman Companv 
(a corporation) to Leigh Robinson, Dr. ‘ 


For damages resulting from a theft of plaintiff’s pocket-book and 
contents on a Pullman sleeping car forming part of Southern Rail¬ 
way train l>ctween Asheville, X. C., and Washington, D. C., said 
1—2494a 
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train having left Asheville on the afternoon or evening of Friday, 
August 24, 1906, and arrived in Washington on Saturday, August 
25th, 1906, $50.00. 

FULTON LEWIS, 

Att’y for PI’ff. 


Certificate of Clerk on Appeal. 
Filed June 14, 1909. 


In the Municipal Court of the District of Columbia. 

******* 


Date. 

1909. 



6 th. 


• 4 



10th. 


“ 17. 

“ 28th. 

<« u 

June 8th. 
lltli. 

“ 12th. 


Proceedings. 

Plaintiff’s attorney, G. E. Hamilton. 

Defendant's attorneys, H. P. Gatlev and G. P. Hoover. 

Particulars of demand filed. Summons and copies (2) 
issued returnable May 17, 2 P. M. 

Summons returned “summoned as within directed a* 
to Southern Railway Co. by service on E. T. Par¬ 
ham. ass’t treas. 

Summons returned “summoned as within directed as 
to Pullman Company by service on W. S. Macgill. 
chief clerk, etc.” 

Continued by defendant to May 28, 2 P. M. 

Trial, witnesses sworn. 

Adjourned by court to June 8, 11 a. m. 

Judgment for defendants. 

Appeal, undertaking in, with H. L. Rust, surety ap¬ 
proved and filed. 

Appeal, record on and papers filed with Clerk of Su¬ 
preme Court, I). C. 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had l>efore said Court in the above 
cause, and that the annexed documents are all the original panel’s 
filed in said cause. 

Witness the Honorable Judges of said Court, this 12th dav of June 
A. D. 1909. 

F. G. AUK AM, Clerk, 

By BLANCHE NEFF, 

Assistant Clerk. 

Costs paid by Plaintiff. $3.75. 

Costs paid by Defendants 25. • 
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Memorandum. 


January 29. 1912.—Verdict for defendants. 
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Supreme Court of the District of Columbia. 

. Friday, March Vlnd, 1912. 

•JuS,°pSng d PUrSUant t0 adj0Urnmeat - Hon - Ashley M. Gould, 


Before Justice Barnard. 

Upon consideration of plaintiff’s motion for a new trial fil^ 
Ir^ls^brovSK H iS T k ' red that “ id -otiontand 

-sTa-aTSSSS Tr V"” 

held and recover of plaintiffandHmlll,/’ t Z noth,n « 

5 * uJk >- ".v« Ss.ass- “* 

&f5fSSA JtaBE 5 

sedeas is hereby fixetHn the'snm !if Two mmdredXu^^OO^' 
^ M emoranda. 

bond Pn ' 6 ’ 1912 ~* 200 - deposited bv Wellant in lieu of appeal 

K “4 TtSg&l ,r ” 

including 0 the* 3l7of’niemW, fr ° n ‘ ^ to day *° and 

November 29. 1912.—Bill of Exceptions submitted to Court. 

Supreme Court of the District of Columbia. 

Thursday, December 5, 1912 

wsSr.r,S"^r •" „ m . D , ni „ T1 ,,, 


By Justice Barnard. 
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* I 

/ 


Bill of Exceptions. 

Filed December 5, 1912. 

* * * * * * * 

Be it remembered that the above entitled cause came on for hear¬ 
ing before the Hon. Job Barnard, a Justice of the Supreme 
5 Court of the District of Columbia, and a jury empaneled and 
sworn to try the issues between the parties on the 29th day of 
January 1912; thereuj>on the plaintiff to maintain the issues in his 
part joined, in his own j>erson offered testimony tending to prove 
the following: 

That said plaintiff was a member of the bar of the District of 
Columbia and a resident of said District. On the afternoon of 
August 24th, 190J, plaintiff being then in the City of Asheville, 
N. C., had occasion to return to the City of Washington, IX C., 
and went to the office of the Southern Railway in Asheville, to 
buy a Pullman Car ticket. This he bought. Having at the 
time the return part of his round trip ticket, he did not 
have to buv another ticket from the Southern Railwav. From 

* • c 

that office he went to the railroad station. The train due 
possibly about half past four, was from a half hour to three quarters 
of an hour late. When it arrived witness boarded the train, show¬ 
ing his tickets to the porter at the door of the Pullman Car, so as to 
l>e directed to his seat, and then replaced the tickets in his pocket- 
book. Sometime afterwards, plaintiff cannot state how long, the 
conductors of the Southern Railway and the Pullman Co.,—not 
necessarily together, and plaintiff does not rememl>er whether to¬ 
gether or separately—came to him and received his tickets on the 
Southern Railway and on the Pullman Car to Washington. Wit¬ 
ness knows that he then replaced his pocket-book in his pocket; 
Witness said: ‘*1 know that T did it, as I am accustomed to doing.” 

Witness had no occasion to take it out again, and did not 
b take it out again. Witness said: “I know that my pocket- 
book was in my pocket when 1 retired for the same reason 
that T know it is in my pocket now.*’ Witness retired about 11 
o'clock. Knowing no one on the train, and having no one by him 
in the seat which he occupied, witness for some time gave his atten¬ 
tion to the landscape, and when darkness interfered with this, occu¬ 
pied his attention with papers until these were exhausted, and then 
lie occupied himself with his own thoughts until he went to bed; did 
not smoke, did not drink, did not eat; having taken dinner before he 
took the train. Witness further said: 

“I went presumably, once to the toilet room before going to bed, 
but fora tenq>orary purpose; 1 undoubtedly went immediately before 
going to l>ed for the same purpose. My recollection is that when I 
went in for the last time. I saw the porter in that toilet room, black¬ 
ing boots. 1 saw him there certainly.” “Originally T had bought 
an upper berth at the office. I had forgotten that when T formerly 
stated that I originally bought a lower berth. That was an error. 
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A lower berth was given me, however, exchanged for my upper berth, 
after I reached the train.” After witness had secured the lower 
berth, a passenger came on the train and secured the upper berth im¬ 
mediately over the lower berth secured by witness. Witness heard 
that passenger direct the porter to wake him up along the road some¬ 
where. “In the morning when I got up, which was very early, he 
had gone. ’ W itness did not rise at all from the time he got 
< in his berth until he arose which he supposes was about six 
o’clock in the morning. The witness: “I then got up to dress. 

I put on my clothes, and either held my coat and vest, holding them 
this way (illustrating) or put them on. and my habit is to put them 
on, as the most convenient way of carrying them, and I think I did.” 
Mu Gat ley; (attorney for the defendant The Pullman Company); 

You think you put them on? A. “I think I did; from my habit, 
that is reasonable. I do not give it as a distinct recollection. I 
think, however, I put them on, because I have always deemed it the 
easiest and simplest way of carrying them.” 

Mr. Gatley : 1 Mr. Robinson is trying to argue his own case and 
draw his own conclusions.” 

I he Court: “He is trying to relate the circumstances, as far as 
lie can.” 

Witness: “Then I will simply say, that I think I put them on.” 
Witness continued, “I was the first person up, the first person in the 
toilet room, and by the merest accident and simply in order to 
conjecture w here T was on the road. T started to look at my watch 
to see the time, in order that from the time, I might conjecture 
where I was. T ought to sav before that that I rolled up my vest 
with my watch in it just as it is now not taking it out at all, and 
put it in the rack.” “That was when. I went to bed.” Witness 
rolled up his coat with his pocket-book in it and put that in the 
rack. In the toilet room when witne-s started to take his watch 
nut to see the time, the watch was not there; then he felt to see if 
his pocket-book .was there, and the pocket-book was not 
there. Taking his clothes, witness went directly back to his 
I»erth, and felt for both in the rack. He found the watch. 
Having searched the rack completely he gave the pocket-book up. 

1 hen went back and finished dressing, "and sent as soon as lie 
could for the porter and the conductor. It. was some time before 
thev came; but witness took a seat which was vacant opposite 
Ins berth, when he got back, waited until the porter did come and 
saw him take the berth to pieces. There was no pocketrbook in it. 

1 he pocket-book contained "certainly not less than $40.00 I am 
not. willing to say it had more, but I know it had that much, and 
would have been able to state at the time whv I knew it, but it is 
impossible now. In Washington as soon as he had breakfast that 
morning witness went first to the office of the Southern Railway 
and as the result of an interview there went to the office of the 
'! . ln , 1 " 1 Company. I made a full statement of all the facts to the 
officials of that Company.” Objection by defendant’s attorney. 

Mr. Lewis (plaintiff s attorney): “Tt seems to me a part of the res 

S[6Sl&6i 
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The Court: “It would not throw any light on the fact that there 
was a loss.” 

Mr. Lewis: “T think it is competent to show that he put in their 
possession at the time a fresh statement of the facts.” 

The Court: “I do not think that is competent.” 

The Witness: Ts it an error for me to say that I made a full 
statement to the Company?” 

The Court: “You may say that. 

1 he Witness: “\ made a full and complete statement to 
the Company. W ould it he an error to say they took it down 
on the typewriter?” 

The Court: “It is not material, Mr. Robinson, you finally 
brought your suit.” - * 

The Witness: A es. and 1 wish to say that T did everything 
promptly to present them with all the facts.” 

The Court: “Yes, very well.” 

B\ Mr. Lewis: “Did you, at the time, make a demand for resti¬ 
tution of the value of your pocket-book?” A. “Yes.” 

. S; T ' you take off y° ur <*oat at any time before you retired*” 
A. I did not. 

W itnes< described the rack in which he placed his coat and vest on 
retiring as wooden board, projecting at an angle from the head and 
foot of the berth on the inside. The berth was separated from the 

next by the ‘usual wood partition. Everyone sees it put in bv the 
porter. r 

Cross-examination: 

Mr. Oati.ey : “In the first trial of this case in 1909. yon testified 
i was <m the 91st of August” “Your recollection was clearer at 
hat time, than it is today was it. not?” A. “My recollection was 

. f’ o" *'77 f that T was wrong, T went to the Court 

(■ ..w 'V i — T ha«l wme down to make designations in the 

< ourt of Appeals—and that fixed the day.” 

wi,h J’7' A 0, o T , r ® CO,Wtion ’ .’[ ke some o^er things, improve 
th c:e - Tt improves with a record very much.” 

in a ha : 1 .y.o"r retn m rail road ticket?” A. “I had.” 

.u Y,IU o^.hited your ticket, to the porter as you got 
on the car?” A. “Yes. sir.” ' M 

i Trv'j" have L tn exhibit it to the man at the gate’” A “I 
abo exhibited it to the man at the gate?” 

Q. “\\hnt did you do with your pocket-book? Did you take 

»he° M Kate?^ 0U A P ^i e did» en ^ the 

noC’ , Dld VOU PUt ’* 1>ack in your Pocket then?” A. “I did 
Q. “You carried it in vour hand?” A «t i i 


I 

T 
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Q. “Were you carrying a grip?” A. “I presume I did; yes.” 

'•I- J )o you know whether von did or not? ” A “Well T think 

I carried a grip; yes.” **en. i mink 

Q. “You think you did?” A. “Well, I will sav I did.” 

Q. Ihd you or did you not?” A. “I believe f did, sir.” 

Mr t?rial ‘ S “ T Ol>|eot ’ your Honor - It is perfectly imma- 

II i ( . iATLE y : “I w “t to make a distinction between what 
he thinks and what he knows.” 

A. “Yes; I carried a grip, liecause I changed my clothes. 

By Mr. Gatley: 

bre < Ha” Did Can7 a " umbrella? ” A - “I did not carry an um- 

Q. “You did not carry an umbrella?” A. “Or a cane.” 

Witness got on the train, and “not a very great while thereafter” 
the conductors came for the tickets. Witness can not remember 

whether conductors came together, or whether they came seoaratelv 
nor which came first, if they came .separately. separately, 

“I^did ”° U alS ° Slat6<l tbat you first se eured a lower berth?” A. 

n' Iri"" ,vere in en '! ,v al,out that, were you not?” A “I was ” 
your pocket?” T'fto.”™' PUt ‘ ing y ° Ur P ocke t-book back in 

Q. “You remember that?” A. “1 remember that.” 

w . v ? u have a present recollection of that?” A “Yes T re 
meml>er it now.” ’ 1 re ~ 

Q. “When did you next see your pocket-book?” A. “I did no* 

next J i? ” 1S A 0t “T% 1 a ™ asklng you ‘ When did you 
next see it? A. ‘I did not see it again.” y 

Ho " lon « do you say it was after vou got on the train before 
you gave the conductors vour tickets’” A “,t. t , , aln oetore 

three times, I could not say how long it was * * * * W ° ° r 

it would be within a half'hour.” 1 ^PP 0 ’* 

Q. M hat time w*as the train due to leove’” a «t .u* , •. 
half-past-four.” n aue to leave? A. I think it was 

Q. “You think?” A. “Yes.” 

Q. hat time did vou retire’” a , 1 .* , .. 

1 ietween eleven and twelve” 1 thlnk Jt was P oa3i bly 

\ th T ink •*,* ; vas possibly between eleven and half past’” 

nearer eleven than twelve I won’t undertaken ^ * W8? 

n’ stay f* m the c ? r - did you?” A. “In the car” 

Q• P J d y°u take any little eat nap-*?” \ “T Hiri 

as I felt sleepy I went to bed.” ^ no ^ 88 soon 

Q. You went to the toilet you say twice at least?” \ "i a-a 

13 onceliefore andT^'t 

I went to bed.” * ’ 8nd T certain Iy went before 
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Q. “Have you any recollection of that?” A. “I have a distinct 
recollection of going before I went to bed.” 

Q. “You do not remember whether you went before that or not?” 
A. “I do not, but there is every presumption that I did.” 

Q. “We are not dealing with presumptions.” A. “Well, I say 
I don’t know.’’ 

Q. “When you went to bed, you say, you rolled up your vest 
and put it in the rack?” A. “I did.” 

Q. “And you folded your coat and put it in the rack?” A. 
“Yes.” 

Q. “Did you take out your watch to see what time it was when 
you put your vest in?” A. “That T cannot say.” “I have no recol¬ 
lection of taking it out. I think, however, I did notice the time I 
was going to bed, and would ascertain it in that way.” 

Q. “Do you wind your watch at night or in the morning?” A. 
“I wind it in the morning.” 

Q. “Which pocket did you put your pocket book in after you 
gave the conductor your ticket?” A. “Well, I would not undertake 
to say that. I would say that probably- 

14 Q. “You do not know that, do you?” A. “No, it was 
simply what 1 would conclude from habit.” 

Q. “Did you partly dress in your bertb?” A. “Yes, T put on 
my clothes.” 

Q. “Did you put your shirt on?” A. “I had everything on.” 

Q. “Everything on?” A. “I had everything on, unless T just 
carried my coat and vest in my hand, but 1 do not think I did that. 

I think I had everything on.” 

Q. “Did you have vour collar and tie on?” A. “No, T did not 
have my collar and tie on.” 

Q “Did you have your coat and vest on?” A. “I think T did.” 

Q “That is the best you can say?” A. “I have given my rea¬ 
sons for it. and that is the best T can say.” 

Witness repeated his former testimony, that in arriving in the 
toilet room he had looked to see what time it was, and found his 
watch missing. 

Q. “Your coat and vest were then hanging up?” A. “I had 
hung up my coat and vest.” 

Q. “You have no present recollection of taking them off in the 
toilet. A. “No, I have not.” 

Q. “When you found your watch was gone, did you iro rieht 
back?” A. “Immediately.” 

15 Q. ‘ Did you take vour coat and vest with vou 9 ” \ “T 
did. 

Q “Had you been into the toilet at all.” A. “If you will par¬ 
don me, and simply to l>e candid, I would assume I had.” 

Q. “You do not know whether you had been or not?” A. “As 
a matter of memory, T do not, but it is such a violent presumption 
that I think you are entitled to it. I suppose you want to see if I 
was absent awhile from my coat.” “I was not.” “I was the only 
one in the toilet room, and T either went in with my coat and vest 
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,,pen ,” 7 dou ’‘ even now remember that I 
• eut J nto >l\e toilet room, but 1 give you the benefit of what to me 
13 an irresistible presumption.” 

sinmlv\', d ,! d n °' " sk you for i,ny presumption. I am asking you 
■imp j for an answer to my question.” A. “I say I don’t're- 

“J nw ’ 1> '" 1 n,n uln, ing to give you, in all sincerity, a candid 

A.^As^oonTl could.” ' V ° U1 ' ^ 9UmmoDed the P°«*r?” 

J* r V "i ,ht ", ,, . ertp w»- in vour sight until the porter came, was 
^ <( ^ huh the tune I dressed it was.” 

“vi' : Fr< r tl10 ,im f y°u "ent back from the toilet room?” A. 
r ’ 1 , " ils dressed when I went back from the toilet; that 

Iff ;% l " ea " i , ".T not ' vashed - 1 first lo °ked myself and sat- 

lh isfied myself there was no ]>ocket-book in that rack.” ‘‘I 

found the watch and that was all ” 

*“ " ,m? " " Tli ' < b ““ - «».! «v«ry- 

bo^^^'l have in ■ V0ur rxxket besides the pocket 
<olv. A. It is difficult to say now. T had some letters, which 
I presume were not of great value.” 

Q. “Were they in your pocket book?” A. “In mv pocket” “I 
had some papers, I know not what, in my pocket book. It looked 

tod” ^ “ mU ° h "' ealt,lier P° <ket 1,ook than it was in point of 

The porter took the berth to pieces and made a thorough search 
Wore the eyes of witness, finding nothing. Witness was then 
cross-examined at length, as to whether he was certain there was 

S®LET .u an , f0r , ty doI1 ! irs 1,1 , the pwket book and repeatedly re¬ 
iterated that lie knew the pocket lsiok had in it more than $40 

r>ut limited his demand to the sum he could certainly fix. 

mu' r Tf° U “'Wnallv in the Municipal Court on the 

bth of May, 1909, did you not?” 

To this the witness assented. 

<t\v’ii“7u 8 tha, ra ‘k m *he head or at the foot of the bed?” A 
Wei there using your phrase; I could not speak from present 
recollection, but I think it appeared in the previous trial that it was 
the foot. I hat, again, is once more to my best recollection Mv 
present recollection is void on that subject.” 

17 .Q- “ T !?® partitions between the berths were solid were 

they not?” A. “Yes.” ’ werp 

Q. “Did you have curtains in front of that berth that nicht 9 ” A 
Oh, ye9. ■ 

Q. “Were they fastened.” A. “All the way down. I have not 
a present recollection. 

Witness carried his pocket book in his inside coat pocket. 
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Redirect examination: 

Witness was questioned as to which pocket he put his pocket book 
into that night after giving his ticket to conductor. Mr. Gatley ob¬ 
jects, saying witness has testified that, 

“He has no recollection of the pocket he put it in.” 

The Witness: “Hold on, I did not understand you asked me 
whether I put it in the inside or outside pocket. I thought you 
meant whether in the right or left pocket. If you intended to ask 
me whether 1 put it on the inside or outside, I answer without hes¬ 
itation, I put it on the inside.” 

Bv the Court: “I understood vou to sav that vou had no recol- 
« «. • «, 

lection of seeing it when you went to l>ed?” 

A. “No, sir.” 

Q. “Or when you put your coat on?” A. “No, sir.” “The mere 
fact of putting it away at night without expecting anything to hap¬ 
pen, would not cause me to take it out, and see if it was 
IN there. I folded it up, though, in my pocket, just exactly 
as 1 folded up my watch in the vest pocket.” 

By the Court: “That is all, Mr. Robinson.” 

By a Juror: “Do 1 understand you to say some other papers were 
lost with the pocket book?” 

A. “Some other pa|>ers were lost, but some papers, some letters 
that were in my pocket book, I found when I returned. There 
were other papers in the pocket lM>ok that were not found.” “Some 
of the papers got in the rack.” 

Q. “From your pocket?” A. “Yes.” 

Q. “Were they in the same pocket with your pocket book?” A. 
“I think thev were; ves.” 

Mr. Lewis: “Unless some of the jurors want to ask further ques¬ 
tions. that is our case.” 

Mr. Gatley: “If your honor please, on behalf of the Pullman 
Company, we ask that the jury be instructed to return a verdict 
for tbe defendant. 

The Court: “I do not believe I can give that instruction under 
the circumstances.” 

Mr. Gatley nevertheless argued his motion. 

The Court (to Mr. Lewis) : “Do vou think vou have made a 

• « 

case? 

Mr. Lewis: “Certainly.” 

« « 

The Court: “Your declaration here is for damages resulting from 
theft of plaintiff's pocket book and contents on a Pullman sleeping 
car?” 

19 Mr. Lewis: “Yes. sir.” 

In ruling on the motion to instruct for the defendants 
this followed: 

The Court : “The basis of your action is the theft of that pocket 
book. Have you made out a case of that kind?” “You have to 
show that the pocket book was stolen while he was asleep.” 

Mr. T jEWis: “We have shown that the pocket book was there when - 
he went to sleep and that it was not there the next morning.” 
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^ r *. ’ Y° u have not brought any X-ray here yet to dis¬ 

cover it. 

The Court: “I hardly see.myself that you have made out a case, 
but I am disposed to allow the jury to pass on the facts rather than 
myself; I do not think I will grant the arbitrary motion to instruct 
a \erdict, but if it is left to me, T cannot decide the facts so as to 
™J. ke for y° u > because you claim here that there is a theft.” 

“Ihe difficulty in my mind is that you have not been able to say 
whether it was a theft, or whether it dropped out in the rack, or 
dropped-out on the way to the toilet room, or whether it was lost 
before he went to bed.” 

Mr. Lew is .• Tf your honor holds to that rule, nobody can recover 
for a loss w hile he was asleep.” 

The Court: “You do not know whether this took place while he 
was asleep. That is the difficulty. That is the question I would 
ha\e to leave to the jury; that is why I think T would have to leave 
it to the jury.” 

20 Mr. Lewis: “1 must except to your Honor’s expressing an 
opinion as to the inference to be drawn from the facts,” which 
exception was allowed and entered upon the minutes of the court. 

The Court: “I am not expressing an inference. You are trying 
to argue to me that you have a good case under the law and T am 
only answering your argument on that.” 

Mr. Oatley: “T have no evidence to offer.” 

Mr. Brady: “We have no evidence to offer, on behalf of the 
Southern Railway.” 

Prayers for Instructions on P>ehalf of the Plaintiff. 

Thereupon, the foregoing testimony offered by the plaintiff, being 
the substance of all the evidence in the case, no testimony of anv 
kind having been offered by either defendant ; the plaintiff, bv his at¬ 
torney, prated the court to give the following instruction to the 
jury: 

First. The jury are instructed that under all the evidence their 
verdict should be in favor of the plaintiff. 

i T hi .V? str 1 U . ction ’ tlie Conrt refu?e<i t<> Rive, to which ruling the 
plaintiff by his attorney then and there duly excepted, which excep- 
tion was allowed, and duly entered on the minutes of the Court 

The plaintiff, by his attorney, then prayed the court to give the 
following instruction: 

Second. The jury are instructed that a railroad company is re¬ 
quired as to passengers to observe the utmost caution to he expected 
of very prudent careful men; and is therefore responsible for 
fl nv injury’ or loss sustained hv passengers in the course of 
their transportation, which might have been avoided or 
guarded against, by the exercise upon the part of the companv of ex¬ 
traordinary- vigilence, aided by the highest skill. 

, T hi . s J" st ? , . etion ‘-he Court refused to give, to which ruling the 
plaintiff by his attorney- then and there dtilv excepted, which excep¬ 
tion yvas allowed, and duly entered on the minutes of the Court. 
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Hie plaintiff by his attorney, then prayed the Court to give the 
following instruction: 

Third. The jury are instructed that -if they believe that the plain¬ 
tiffs pocketbook was taken hv some other person from the sleeping 
car berth occupied by plaintiff, after be had retired for the night, 
then the defendant Southern Railway is liable as an insurer of plain¬ 
tiffs effects; and their verdict, as to said Railway Company, must be 
for plaintiff and against said Railway Company, whether or not they 
also find a verdict against the other defendant. 

This instruction the Court refused to give, to which ruling the 
plaintiff bv his counsel, then and there duly excepted, which excep¬ 
tion was allowed and duly entered on the minutes of the Court. 

The plaintiff by his attorney then prayed the Court to give the fol¬ 
lowing instruction: 

Fourth. The jury are instructed that if they find that the plain¬ 
tiff after showing bis tickets to the conductor on the train replaced 
bis pocketbook in bis pocket and did not himself remove it 
2_ therefrom, the legal presumption is that said pocketbook was 
still in plaintiff s pocket when be retired for the night, and 
when his coat containing said pocketbook was deposited in the rack 
provided for it. 

This instruction the Court refused to give, to which ruling of the 
Court, the plaintiff by bis attorney then and there duly excepted, 
which exception was allowed and entered on the minutes of the 
Court. 

The plaintiff by his attorney, then prayed the Court to give the fol¬ 
lowing instruction to the jury; 

Fifth. The jury are instructed that if they believe that the plain¬ 
tiffs pocketbook was appropriated by some unauthorized f>erson while 
plaintiff was a passenger in the sleeping car Napoleon, then their 
verdict shall be for the plaintiff as against the Southern Railwav 
ompany. and if they further believe that such appropriation would 
not have occurred except for lack of due care on the part of some 
employee of the Pullman Company, their verdict shall lie for the 
plaintiff as against said Company also. 

i T h \V" ?tr " ( * tion was refused, to which ruling of the Court the 
plaintiff by bis attorney then and there dulv excepted, which excep- 
tmn was allowed and duly entered on the minutes of the Court. 

I he plaintiff by bis attorney then praved the Court to give the fol¬ 
lowing instruction: 

Sixth Tho jury are instructed that it is not necessary for the 
plaintiff to produce direct evidence as to how his pocketbook and its 
contents were removed from l.is berth : and if the jury believe 
23 hat said pocketbook was in the plaintiff’s coat pocket when 
. , « e Onced said coat m Ins berth upon retiring. and that, upon 

the Plaintiff arising in the ninmiue said pocketbook could not bo 
found either in the coat or in the berth bv the plaintiff or the em¬ 
ployees of the defendant and that its loss could not be explained, 
then the mry may consider such unexplained loss as evidence tend- 
"’r-u? r> . rove n^'ffence on the part of the defendant. 

This instruction the Court refused to give, to which ruling the 
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plaintiff by his attorney, then and there duly excepted, which excep- 
tion was allowed and duly entered on the minutes of the Court. 

I he plaintiff by his attorney, then prayed the Court to rive the 
following instruction to the jury: 

Seventh. The jury is instructed that it was the duty of the defend¬ 
ants to have a resjionsible employee continuously on guard in that 
portion of each sleeping car occupied by sleeping passengers, so as to 
prevent thefts; and that such employee must keep the whole aisle of 
that portion of the car continuously in sight; and that it is neglect of 
due care for such employee to leave his post in such aisle, even for 
a short time, when stopping at stations; and if the inn- lielieve that 

wntch maintaine<1 in the present case, and 

that plaintiffs loss resulted from the failure to maintain it, then thev 
are instructed that the failure to maintain such continuous watch was 

negligence on the part of the defendants, and their verdict should ho 
for the plaintiff. 

This instruction the Court refused to give, to which ruling 
-d the plaintiff by his attorney, then and there dulv excepted. 

wIik Ii exception was allowed and duly entered on the minutes 
of the Court. 

The plaintiff bv his attorney then praved the Court to give the fol¬ 
lowing instruction to the jury: 

Eighth The jury are instructed that if thev believe that plaintiff’s 
pocketbook was by some other person, taken from the sleeping car 
berth occupied by plaintiff, after he had retired for the night, then 
the plaintiff has made out a pnma facie case of negligence on the 
P i' r - ? o- t keeping car company, and their verdict must he for the 
plaintiff unless they believe that the sleeping ear companv has shown 
affirmatively that its employees exercised all the care and diligence 
which the law required them to exercise to secure the safetv of 
plaintiffs property, and that the loss was not occasioned because of 
failure on the part of its einplovees to exercise such care 

, T hi .V? st ™P tion * he Court refused to give, to which' ruling the 
plaintiff by his attorney, then and there dul- excepted, which ex- 
ception was allowed and duly entered on the minutes of the Court 
The plaintiff by his attorney, then prayed the Court to give the 
following instruction to the Jury: 

Ninth. Tf the jury believe from the evidence, that the plaintiff, 
on or about the 24th of August, lOOfi, while seated in a car, which 
was part of the train of the Southern Railway Company, had his 
pocketbook. and produced the same for the purpose of taking 
25 therefrom the tickets which he handed to the proper official" 
and thereafter replaced ,the said pocketbook in his coat pocket, 
from which he did. not again remove it, thev are instructed that in 
the absence of any evidence to the contrary, the legal presumption is 
that said pocketbook remained in said coat pocket; and if tfie jury 
further find, that the plaintiff, upon retiring for the night, placed hi« 
coat in a rack provided therefor: and if the jury further believe that 
on awaking in the momino- roid pocketbook was missing from his 
pocket and his berth, and thereafter could not be found, although 
diligent search was made therefor, then thev are at libertv to con- 
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sider such unexplained loss, as tending to prove that the vigilance of 
the employees of the defendants was not sufficient to protect the 
plaintiff while asleep in his breth; and if they find the fact to he that 
the watch or care was insufficient, and that the disappearance of said 
pocket book is chargeable to such insufficiency they may award dam¬ 
ages to the plaintiff to the extent of the value of his pocketbook and 
contents, plus compensation for the delay in securing reimbursement 
thereof. 

1ibis instruction the Court refused to give to which ruling the 
1 • t r n e\ cl u 1 ^ V excepted, which exception was allowed 

and duly entered on the minutes of the Court. 

The plaintiff by his attorney then prayed the Court to give the fol¬ 
lowing instruction to the jury: 

Tenth. The jury are instructed that if Mr. Robinson dis- 
’Ji) posed of the pocketbook upon retiring for the night in the 
way described by him. he was not guilty of contributors' neg¬ 
ligence. 

This instruction the Court refused to give, to which ruling the 
plaintiff by his attorney then and there duly excepted, which ex¬ 
ception was allowed and duly entered on the minutes of the Court. 

The plaintiff by his attorney then prayed the Court to grant the 
following instruction to the jury: 

Eleventh The jury are instructed that if they find a verdict for 
the plaintiff such verdict should he for the value of plaintiff s pocket- 
book and contents plus any damages they may find plaintiff is enti¬ 
tled to on account of delay in securing reimbursement of such value. 

I his instruction the Court refused to give to which the plaintiff 
by his attorney then and there duly excepted, which exception was 
allowed and duly entered on the minutes of the Court. 

I he Court having refused all prayers for instructions presented on 
behalf o* the plaintiff also refused .all prayers for instructions pre¬ 
sented on behalf of both defendants. 

After Counsel for the parties had addressed the jury, the Court 
gave the following charge: 


Charge to the Jury. 

The Court (Barnard. -T.) : Gentlemen, this action is brought 
here to recover damages, made at $50 in the memorandum filed in 
the place of a declaration, resulting from a theft of plaintiff’s pocket- 
book and contents on a Pullman sleeping car forming a part 
*27 of Southern Railway train between Asheville. North Carolina 
and Washington. P. C.; said train having left Asheville on 
the afternoon, or evening, of August ^4. 1006. and arrived in Wash¬ 
ington on Saturday, August 25, 1906. 

Now, but one witness has testified in the case, and the question to 
he submitted to you is the effect of that testimony and whether or 
not this case is made out by that testimony, so that the plaintiff 
would have discharged the burden of proof that rested upon him 

The burden of proof is upon the plaintiff to establish, by the pre¬ 
ponderance of the evidence, that he had his pocketbook stolen from 
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him while he was on the train of the defendant, the Railroad Com¬ 
pany, and while in the ear of the defendant, the Pullman Car Com- 
pany, without any negligence on his part, hut by reason of actional 
negligence on the part of the employees of one or both of the defend¬ 
ants. If both of the defendants are found to be not guiltv of negli¬ 
gence under the proof, then the verdict should be for the defendants. 
1 here should be general verdict for the defendants in that case. 
It either one is shown to be guilty of negligence resulting in the 
theft, then the verdict may be against that defendant and in favor 
of the other, if the plaintiff is found to be without negligence in the 
premises on his part. 

Negligence cannot l.e presumed or inferred from the mere fact that 
the pocketbook was lost or stolen. Evidence, direct or circumstan- 
tml, must appear in order to establish the fact of the theft and 
-h the fact of negligence of one or both defendants. If you And 
for the plaintiff, you cannot find a verdict for more than $40 
with interest from the time suit was filed on May 6 1909 

So there are two things that the plaintiff must'make out by a pre¬ 
ponderance of the evidence here: First, that he lost the pocketbook 
or that it was stolen under the averment of the declaration here that 
the pocketbook was stolen; and, second, that it was through the fault 

or neglect of the defendants, or one or both of them, and their em- 
ployees. 

K he lost it by reason of having failed to take proper care of it 
himself in any way he cannot ask these defendant* to reimburse him 
for the loss. To illustrate that, without stating anything about the 

■a'a u!" /' 88 t0 11 <1k1 occur > question is asked here: How 
happen ? ° lCUr ’ h °' V ' ’ how was il stolen or lost, or how did it 

If he had put his pocketbook in the rack with his coat and vest 
and got up in the morning and left it there and went in the toilet 
room, and someone not connected with the defendant companies a 
fellow passenger, came along and took that pocketbook up and car¬ 
ried it off, I do not think he could recover against the company for 
he pocketbook. That, evidently, would have been his own unfor¬ 
tunate mistake, in leaving it in the rack in the day time, after he had 
gotten out of his bed, in leaving a pocketbook with money in it lying 
around in that way; or if he had taken it in his' coat pocket 
and earned his coat in his hands in such a way that it 
dropped out on the way between the berth and the toilet room 
and some one not connected with the defendant companies, had 
picked !t up without the knowledge of the defendant companies, I do 
not think he could have recovery in that case. . 

i the porhettwok can lie said to have been put in the rack at the 
head of his bed or at the foot of his berth, and was taken out by 
anyone during the night, stolen from him while he was asleep, then I 
think he may be entitled to recover against the defendant the Pull¬ 
man Car Company, and perhaps the defendant, the Southern Rail- 
wav company; but the question is here: What do you determine from 
the evidence You are to give it any reasonable construction vou 
think it entitled to; but the evidence must be sufficient to satisfy your 


16 


Leigh fconixsox vs. 


minds, by a preponderance, that the theory is correct, that it is right, 
that it is supported by the facts and circumstances that must be de¬ 
cided by you to be true; and that is the reason I am leaving it to you. 
It is for you to give it a fair consideration, just as impersonallv as you 
can. 

Here is a plaintiff in the case who is a friend of 11 s all, a member of 
the bar, and a citizen of our District here of much respectability, 
and the defendants here are corporations. Notwithstanding all that 
you must look at the case just from the facts, and give these defend¬ 
ants just the same treatment you would the plaintiff, or the same 
t* < uld accord one man here suing another man. You 
are to regard it in an entirely impersonal way, and see if you can 
reach a satisfactory conclusion. 

• »<> Of course, if the evidence is not sufficient to satisfy your 

minds as to the certainty of this loss by theft, and by the fault 
of one or the other of these defendant companies, then the plaintiff 
cannot recover. I hat is his misfortune, because he failed to make 
out his case. 

It lie has made it out. and it is proved to your satisfaction that he 
is entitled to recover, therefore, you will find the defendants have 
been at fault. 

It is sometimes difficult for the jury to understand what actionable 
negligence means; so 1 am going to give you a definition of what is 
known as negligence in the law: 

“Negligence, constituting a cause of civil action, is such an omis¬ 
sion, by a reasonable person, to use that degree of care, diligence and 
skill, which it was his legal duty to use, for the protection of another 
person from injury, as, in a natural and continuous sequence, causes' 
unintended damage to the latter. In other words, it is the uninten¬ 
tional failure to perform a duty, implied, or expressly enjoined by 
jaw, whereby damage, natural and proximate, results to another; it 
is the failure to do what a reasonable and prudent person would ordi¬ 
narily have done under the circumstances of the situation, or doing 
what such a person under the existing circumstances, would not have 
done.” 

Now, if the plaintiff had not observed these rules and acted with 
proper care himself, he cannot ask the defendants to reimburse him, 
localise his negligence would contribute to his loss; but if the 
•”1 defendants, without any negligence on the plaintiff’s part 
omitted to do something, or did something they ought not to 
have done, and that resulted in the loss of this poeketbook in itself 
then they would lie to blame, and if both parties were to blame and 
if there was negligence on the part of the plaintiff, the plaintiff'can¬ 
not recover, because his negligence would have contributed to the 
loss and the law would not undertake .to determine the question of 
negligence in that case. 

I think that is all I need to say. 

At the conclusion of this charge, the plaintiff bv his attorney noted 
the following: 

Mr. Lewis: We desire to note an exception to the rejection of each 
prayer which you have rejected, that is. each of our prayers that you 
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have rejected. And to your failure to include in your charge the 
propositions contained in those prayers, and we object to the instruc¬ 
tions on the preponderance of the evidence. We think that in a case 
of this kind, the very tact that the plaintiff being asleep and had an 
invitation to sleep imposed a different rule. 

The Court: No, the whole difficulty is whether you can say the 
loss occurred when he was asleep or not. 

Mr. Lewis : That is our very claim, that it did so occur. 

We also object to the proposition that the railroad company is only 
liable in case it is negligene. We claim it is liable as an insurer. 

We also object to the proposition that any affirmative evi- 
32 dence of negligence is necessary, and to the" instruction as to 
contributory negligence. We think there is no evidence in 
the case to show he was guilty of contributory negligence, and we 
think the fact of his putting the things where he was invited to put 
them by the company shows he was not, as a matter of law. 

We also object to the instruction that it is necessary to find it was 
lost while he was in the berth. We think if it was lost while he was 
on the way to the toilet room the company is liable. 

These exceptions were allowed and duly entered on the minutes of 
the Court. 

Each of the exceptions taken by the plaintiff, as set forth in the 
foregoing bill of exceptions was taken severally, and was duly noted 
by the Court on its minutes at the time, and before the jury retired 
to consider their verdict, and because the plaintiff desires the same to 
t>e made of record, so that he may have this case, and the rulings 
therein considered, and heard on appeal to the Court of Appeals of 
the District of Columbia, he requests the Justice presiding to sign 
and seal this, the plaintiff’s bill of exceptions, praying that the same 
may be signed, sealed, and made a part of the record, done this 5th 
day of December. 1912, now for then. 

JOB BARNARD, Justice, [seal.] 


33 . Assignments of Eiror. 

Filed I>ecember 19, 1912. • 
******* 

The Court below erred: 

1. In indicating in the presence and hearing of the jury what the 
conclusion upon the facts should be. 

2. In expressing in the presence and hearing of the jury an opin¬ 
ion as to the effect of the evidence. 

3. In refusing to give the jury first instruction prayed by plaintiff. 

4. In refusing to give the jury the second instruction praved bv 
plaintiff. 

5. In refusing to give the jury the third instruction praved bv 
plaintiff. 

6. In refusing to give the jury the fourth instruction prayed bv 
plaintiff. 

7. In refusing to give the jurv the fifth instruction praved by 
plaintiff. 

3—2494a 
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8. In refusing to give the jury the sixth instruction prayed V the 
plaintiff. 

9. In refusing to give the jury the seventh instruction prayed bv 

the plaintiff. ^ J J 

10 In refusing to give the jury the eighth instruction prayed by 
the plaintiff. J J 

11. In refusing to give the jury the ninth instruction prayed bv 
the plaintiff. ^ J J 

34 12- In refusing to give the jury the tenth instruction 

prayed by the plaintiff. 

13 In refusing to give the jury the eleventh instruction praved 
by the plaintiff. J 

14. In charging the jury that the burden of proof is upon the 

plaintiff to establish, by the preponderance of the evidence, that he 
had Ins pocket-book stolen from him while he was on the train of 
the defendant, the Railroad Company, and while in the car of the de¬ 
fendant, the Pullman Company, without any negligence on his part 
hut by reason of actional negligence on the part of the employees of 
one or both of the defendants. J 

15. In charging the jury that the burden of proof was upon the 
plaintiff to establish, by the pret>onderance of the evidence negli¬ 
gence on the part of the defendants or one of them. 

Iff. In charging the jury, in effect, that it was necessary for plain¬ 
tiff to produce affirmative evidence of the negligence complained of 

!'• In charging the jury that the defendant the Southern Rail¬ 
way, was liable only in case it was found to be guilty of negligence. 

18. In leaving it to the jury, by the charge, to determine whether 
the plaintiff was guilty of oontributorv negligence. 

19 In charging the jury that the burden was on plaintiff to es¬ 
tablish by the preponderance of the evidence that he was not guilty 
of contributory negligence. & J 

35 20. In charging the jury that if plaintiff’s pocket-book 

was stolen from his berth while plaintiff left his berth and 
went to the toilet-room he was guilty of contributory negligence 

21. In charging the jury that if plaintiff's pocket-book was stoien 

from his berth while plaintiff left his berth and went to the toilet 
room plaintiff could not recover. 

22. In charging the jury that if the plaintiff, on his wav to the 

toilet-room, dropped the jxieket-book. and it was picked up by some 
one not connected with defendants and without their knowledge 
plaintiff* could not recover. 6 ’ 

FULTON LEWIS, 

A ttomey for Plaintiff. 

Designation of Parts of Record on Appeal. 

Filed December 19, 1912. 


Plaint'ff hereby designates the following for the record on appeal 
to the Court of Appeals: 11 
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1. Particulars of Demand. 

2. Certificate of Municipal Court on Appeal. 

3. Bill of Exceptions. 

k’ 2^ er makin & Bill of Exceptions part of record. 

5. Memorandum of verdict of January 29, 1912 
6. Judgment of March 22, 1912. ’ 

36 7. Memorandum of deposit of $200, in lieu of appeal bond 

to snhrnA;n e T£ ,nd T 0f 0I 1 er ' ,f Ma >’ 1. 1912, extending time 
t0 Bll) of Exceptions and file transcript. 

J-J r:r nd ™ 0f 0rd f c °, f June 13 .’ 191 2, extending time to sub- 
nut bill of exceptions and file transcript 

o .,i 10 '-?!®n° r , andum of order of October 18, 1912, extending time to 
submit bill of exceptions and file transcript g 

11. Assignment of Errors. 

12. This Designation. 

A ttorney for Plaintiff, Leigh Robinson, Appellant. 

rfS™ l ?i,l7TSr 0 ol h EJS? g 19ir , ‘ i “ “ hmbr ■ ek ““ 1 ' 

GEORGE E. HAMILTON 
EDMUND BRADY, 

A ttorneys for Southern Railway Co 
H. PRESCOTT GATLEY 
Attorney for The Pullman Company. 

37 Supreme Court of the District of Columbia. * 

United States of America, 1 

District of Columbia, ss' 

I, John R, Young, Clerk of the Supreme Court of the District of 
Co umbia, do hereby certify the foregoing pages numbered from 1 to 

’ ; 1 1 ” cl ^? lve ». to ^ a true and correct transcript of the record 

according to directions of counsel herein filed, copy of which is m^de 
part of this transcript, in cause No. 51709 it Uw whel uVh 

tk" p n lalntl ?> d So,Ithern Railway Company, , 
and The Pullman Company, a corporation, are Defendants as the 
same remains upon the files and of record in said Court ’ 

, Tn testimony whereof, 1 hereunto subscribe my name and affix 

° f >» ■*> 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

W. HtedSf riCt ® 
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No. 2494. 


LEIGH ROBINSON, Appellant, 

vs. 

SOUTHERN RAILWAY COMPANY, a Corporation; 
THE PULLMAN COMPANY, a Corporation. 


BRIEF ON BEHALF OF THE PULLMAN COMPANY 

APPELLEE. 


Statement of the Case. 

This suit was originally filed in the Municipal Court of 
this District on May 6, 1909, to recover the sum of $50.00. 
• for damages resulting from a theft of plaintiff’s pocket- 
book and contents on a Pullman sleeping car forming part 
of Southern Railway train between Asheville, N. C., and 
Washington, D. C., said train having left Asheville on the 
afternoon or evening of Friday, August 24, 1906, and ar¬ 
id 
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rived in Washington on Saturday, August 25, 1906” (R 
P. 1). 

After a trial, judgment was entered for the defendants on 
June 8, 1909 (R., p. 2). 

from this judgment plaintiff appealed to the Supreme 
Court of the District of Columbia (R., p. 2). 

In the spring of 1910 the case was tried before Mr. Justice 
Stafford and a jury, and resulted in a verdict for defendants. 
A motion for new trial was filed, and granted on June 16, 
1910. (See Appendix, Appellant’s Brief.) 

On January 29, 1912, the case was again tried before Mr. 
Justice Barnard and a jury. The jury returned a verdict 
for the defendants (R., p. 2). 

A motion for a new trial being made and overruled, judg¬ 
ment on the verdict was entered for the defendants. From 
Ibis judgment the present appeal is prosecuted (R., p. 3). 

On November 29, 1912, plaintiff submitted to the court his 
bill of exceptions, which was signed December 5, 1912 (R 
P.3). 

On December 19, 1912, plaintiff filed his assignments of 
error, twenty-two in number (R., p. 17). 

The Facts. 

•The only testimony offered at the last trial of the case 
was that of the plaintiff himself. 

From this testimony it appeared that plaintiff boarded the 
train about 5 o clock in the afternoon, going to the Pullman 
car in which he had secured a berth About a half hour 
later, when the conductor came to collect his tickets, he took 
his pocket-book from his pocket, removed the tickets there¬ 
from, and handed them to the conductor. “Witness knows 
that he then replaced his pocket-book in his pocket j I know 
that I did, as I am accustomed to doing” (R., p. 4). 

He sat in his seat viewing the landscape until dark, then 
read papers until his supply was exhausted, and then’ occu¬ 
pied himself with his own thoughts until he went to bed 
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(K., p. 4), which was between the hours of 11 and 12 
(&, p. 7). 

lie visited the toilet twice, once during the evening and 
again immediately before retiring (R., p. 4). 

Upon retiring he rolled up his coat and vest, with his 
watch in it, and put it in the rack. 

He rose about 6 o’clock in the morning, partially dressed, 
either put on his coat and vest or held them in his hand 
and went to the toilet-room. 

Here he looked for his watch to ascertain the time, and 
finding it missing he looked for his pocket-book, and it was 
not in his coat. He went directly back to his berth to look 
tor his watch and pocket-book. He found in the rack his 
natch and chain and some papers that were in his coat pocket, 
hut the pocket-book was not there. He sent for the porter 
and conductor, and the porter took the berth to pieces in 
plaintiff’s presence, but no pocket-book was found. 

On cross-examination plaintiff testified that he did not se( 
his pocket-book again after the time he delivered his ticket* 
to the conductor about a half hour after boarding the traiD 
(R., p. 7); that he had no recollection of looking at his 
watch at the time he went to bed; that he does not know what 
pocket he put his pocket-book in after giving the conductor 
his tickets; that he does not know whether the rack was at 
the head or foot of his berth, his present recollection bein- 
void on the subject; that the partitions between the berths 
were solid, and there were curtains which were fastened in 
front of his berth (R., pp. 9 and 10). 

In response to a question by the court, he said he had no 
recollection of seeing his pocket-book when he went to bed 
(R., p. 10). 

This we believe is a statement of the facts most favorable to 
the plaintiff. It eliminates entirely the inherent weaknesses 
in his testimony, the evidences of his vague and meager 
recollection, and the admitted mistakes which he made in 
giving his version of the occurrence, which took place almost 
five and one-half years before. 
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ARGUMENT. 

t * 

I. 

By the first and second assignments of error it is com¬ 
plained that the trial court erred in indicating in the pres¬ 
en je and hearing oi the jury what the conclusion upon the 
facts should be and in expressing an opinion as to the effect 
of the evidence. 

These assignments are predicated of what may be found 
on pages 10 and 11 of the record, viz: 

“In ruling on the motion to instruct for the de¬ 
fendants this followed: 

“The Court: The basis of vour action is the theft 

«/ 

of that pocket-book. Have you made out a case of 
that kind? You have to show that the pocket-book 
was stolen while he was asleep. 

“Mr. Lewis: We have shown that the pocket-book 
was there when he went to sleep, and that it was nol 
there the next morning. 

“The Court: T hardlv see mvself that you have 
made out a case, but I am disposed to allow the jun¬ 
to pass on the facts rather than myself. I do not 
think I will grant the arbitrary motion to instruct a 
verdict, but if it is left to me, I cannot decide the 
facts so as to make a case for you, because you claim 
there is a theft. The difficulty in my mind is that 
vou have not been able to sav whether it is a theft, 
or whether it dropped out on the way to the toilet 
room, or whether it was lost before he went to bed. 

“Mr. Lewis: If vour honor holds to that rule, 
nobody can recover for a loss while he was asleep. 

“The Court: You do not know whether this took 
place while he was asleep. That is the difficulty. 
That is the question I would have to leave to the jury * 
that is why I think I would have to leave it to the 
jury. 

“Mr. Lewis: I must except to your Honor’s ex¬ 
pressing an opinion as to the inference to be drawn 
from the facts. 
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“The Court: I am not expressing an inference. 
You are trying to argue to me that you have a good 
case under the law, and I am only answering your 
argument on that.” 

A reading of the foregoing shows clearly that while what 
occurred took place in the presence of the jury, none of the 
remarks were addressed to the jury. The remarks were 
incidental to the hearing of a motion to direct a verdict in 
favor of the defendants. If counsel for plaintiff desired that 
the argument on the motion should not take place in the 
presence of the jury he should have requested the court to 
excuse the jury during such argument. This he did not do. 
He now complains because, although the court ruled in his 
favor on the motion, in so doing the court expressed some 
views as to the evidence that did not coincide with those ex¬ 
pressed by him in making his argument against the granting 
of the motion. 

But in the remarks made by the court he made it perfectly 
plain that he intended to leave the facts to be determined by 
the jury. 

Even had the remarks complained of been addressed to the 
jury, under these circumstances there would be no error on 
the part of the court. 

“The expression of his opinion upon the facts by 
the judge of a Federal court in his charge to the 
jury is not reviewable on appeal, if no rule of law is 
incorrectly stated, and the matters of fact are ulti¬ 
mately submitted to the determination of the jury.” 

Maxey vs. U. S., 30 App. D. C., 63. 

An assignment of error, that the judge expresses himself 
as impressed in favor of the one party or the other, cannot 
be sustained if the law is correctly laid down, and if the jury 
are left free to consider the evidence for themselves. 

Lincoln vs. Power, 151 U. S., 436. 

An examination of the court’s charge to the jury, to be 
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found at page 14 of the record, shows conclusively that the 
questions of fact in the case were clearly left to the jury for 
determination. 


II. 

The third assignment of error is that the trial court erred 
in refusing to give the jury the first instruction prayed by 
the plaintiff, as follows: 

‘The jury are instructed that under all the evi¬ 
dence, their virdict should be in favor of the plain¬ 
tiff.” 

In order to justify the jury in finding a verdict for the 
plaintiff, certain facts at least would have to be established by 
the proof: 

First. That when lie retired to his berth he had his pocketr 
book in his possession. 

Second. That the pocket-book and its contents were stolen 
from his berth. 

Third. That such theft was consequent upon the failure 
of the defendants to exercise proper care to protect plaintiff 
from the loss thereof. 

We shall not undertake to review at this point all the evi¬ 
dence in the case. A reading of it, however, demonstrates 
that these facts were by no means clearly established. 

The plaintiff himself does not know that he had his pocket- 
book when he retired, and testified that he had no recollec¬ 
tion of seeing it when he went to bed (R., p. 10). True, he 
thinks he had it, because at 5 o’clock the afternoon before 
he knows that he put it in his pocket, as he is accustomed to 
doing (R., p. 4), and yet he does not know in which pocket 
he put it (R., p. 8). From six to seven hours had elapsed 
between the time he last saw his pocket-book and the time 
that lie retired. 

We do not deem it necessary to speculate as to what might 
have happened to it in that space of time, assuming that he 










actually put it in his pocket when he thinks he did. Again, 
main a man has thought he was placing his pocket-book in 
his pocket when he did not actually do so, and as a con- 
sequence it was forever lost to him. 

An appellate tribunal should always be reluctant 
to revise the decision of a trial court in submitting 
testimony to a jury. It will certainly not interfere 
itli that decision unless a very clear case is shown 
for its intervention; for the matter of mere prepon¬ 
derance of testimony is not for an appellate court.” 

Helphenstine vs. Downey, 7 App. D. C., 343, 
349. ’ 

‘The duty of the trial judge, in respect of the sub¬ 
mission of the evidence to the determination of the 
jui\ has lieen many times discussed by this court. 
And the rule deduced from the decisions of the Su¬ 
preme Court of the United States was attempted to be 
suited in the recent case of Adams vs. W. & G. R. Co. 

9 App D. C., 26, in the following words: 

It is the province of the jury to determine 
the credibility of the witnesses and the weight 
of the evidence under proper directions in re¬ 
spect to the principles of law applicable thereto, 
and the court is never justified in directing a 
verdict except in cases where, conceding the 
credibility of witnesses and giving full effect 
to every legitimate inference that may be de¬ 
duced from their testimony, it is nevertheless 
plain, that the party has not made out a case 
sufficient in law to entitle him to a verdict and 
judgment thereon. , ” 

Barbour vs. Moore, 10 App. D. C. 30 

48. ' ? 

On appeal the court cannot consider the question of the 
preponderance of evidence. 

Brown vs. W. & G. R. R, Co., 11 App. D. C., 37. 

“If the evidence in a particular case is sufficient to 
warrant its submission to the jury, and judgment has 
been entered upon their verdict, the appellate court 
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cannot pass upon the weight of the evidence or upon 
the credibility of the witnesses, but must confine its 
consideration to errors of law in respect to the ad¬ 
mission and exclusion of evidence and the charge.” 

******* 

“If fair-minded men might honestly draw different 
conclusions from the evidence, the fact must be de¬ 
termined by the jury under proper instructions as to 
the law applicable thereto. McDermott vs. Severe. 
202 U. S., 000, 004; 50 L. Ed., 1102; 26 Sup. Ct. Rep., 
709 and cases cited. See also Mosheuvel vs. District 
of Columbia, 191 U. S., 247, 252; 48 L. Ed., 170, 
172; 24 Sup. Ct. Rep., 57; 17 App. D. C., 401.” 

Morgan vs. Adams, 29 App. D. C., 198, 207. 

In the case at bar the facts of plaintiff’s case have been 
found against him, first by the judge of the Municipal Court 
to whom they were first submitted, and subsequently by two 
juries before whom they werfe presented. 

As to the facts, the rule is firmly established that succes¬ 
sive decisions of two courts in the same case, on questions 
of fact, are not to be reversed unless clearly shown to be erro¬ 
neous. And when the evidence is conflicting, there being 
evidence to sustain the decree, this court will not ordinarily 
interfere. 

Smith vs. Burnett, 173 U. S., 430, 436, citing Tow- 
son vs. Moore, 173 U. S., 17; The Baltimore, 8 
Wall., 377, 382; The S. B. Wheeler, 20 Wall., 385, 
386; The Richmond, 103 U. S'., 540. 

To the same effect is the decision of the Supreme Court in 
Brainerd vs. Buck, 184 U. S., 99. 

III. 

The fourth and fifth assignments of error relate to the re¬ 
fusal of the trial court to grant the second and third in- • 
structions requested by plaintiff. 




As these instructions have to do exclusively with the quos- 
tion of the liability of the appellee, Southern Railway Com¬ 
pany, they will not be considered in this brief. 

The seventeenth assignment of error relates to a ruling of 
the court affecting only the Southern Railway, and hence 
will not be discussed in our brief. 

IV. 

Assignments of error numbered six to thirteen, both inclu¬ 
sive, are directed to the refusal of the trial court to grant the 
fourth, fifth, sixth, seventh, eigth, ninth, tenth, and 
eleventh instructions requested by the plaintiff. 

Before considering the questions raised by these assign¬ 
ments of error with particularity, we desire to point out to 
the court that the trial court refused to grant all prayers for 
instructions requested both on the part of plaintiff and de¬ 
fendants (R., p. 14). This it had a perfect right to do. 

“It is not error for a trial court to refuse to give an 
extended series of instructions if the law arising upon 

the evidence is given fully and correctly in the charge 
as given. b 

District o£ Columbia vs. Wilcox, 4 App. D. C.. 
90. 

“Where a trial court in its charge presents the case 
fully and fairly, nothing being said tending to mis¬ 
lead the jury, the refusal to grant certain instructions 
correct in themselves is not error.” 

Presbrey vs. Thomas, 1 App. D. C., 171. 

Gleeson vs. Virginia Mid. R. R. Co., 1 App. 

D. 0., 185. 

The fourth instruction was properly refused, first, because 
there is no such presumption in law as the court by that in¬ 
struction was requested to tell the jury existed, and, secondly, 
because the instruction if granted would require the jury to 
draw an inference from an inference. 

Davis vs. U. 8., 18 App. D. C., 468. 

2d 


The fifth instruction was in substance given to the jury 
in the charge of the court (R., pp. 15, 16). 

The sixth instruction was objectionable in form, the first 
portion thereof having a tendency to mislead the jury 
as to what was meant by “direct evidence.” 

But the substance of this prayer was also given the jury, 
the court telling the jury that the questions as to the theft 
of plaintiff s pocket-book and the negligence of the defend¬ 
ants, if any, was for them to determine from all the facts 
and circumstances of the case (R., pp. 15, 16). 

The seventh instruction was properly refused because there 
was no evidence upon which to base it. There was not a 
scintilla of evidence that the porter of the car in which plain¬ 
tiff' was riding left the car for a moment when stopping at 
stations. 

“A trial court is not required to amend or modify 
a prayer presented in an objectionable form.” 

Robinson vs. Parker, 11 App. D. C., 132. 

The eighth instruction will be discussed under another 
branch of the argument (see p. 13). 

The ninth instruction is subject to the same objections 
as is the fourth instruction. The court was not required to 
modify it. 

Robinson vs. Parker, supra. 

\ 

All of this instruction, to which the plaintiff was properly 
entitled, was in substance given to the jury in the charge of 
the court (R., pp. 15, 16). 

The tenth instruction, forming the basis of the twelfth 
assignment of error, will l>e considered in another part of 
the brief, in connection with assignments of error numbered 
eighteen and nineteen (see p. 11). 

The eleventh instruction was in substance given in the 
court’s charge (p. 15), when he told the jury “if you find 
for the plaintiff, you cannot find a verdict for more than 
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$40 00 (the amount of money which plaintiff testified was 
in his pocket-book, R., p. 5), with interest from the time 
this suit was filed, on May 6, 1909. 


V. 

The twelfth, eighteenth, and nineteenth assignments of 
error will be discussed together. 

The twelfth assignment of error is that the court erred 

in refusing to grant the tenth instruction requested bv the 
plaintiff, as follows: 


The jury are instructed that if Mr. Robinson dis¬ 
posed of the pocket-book upon retiring for the night 
in the way described by him, he was not guilty of 
contributory negligence.” 


The vice of this instruction, eveh though there were evi¬ 
dence to support it, lies in the fact that this one isolated 
circumstance was made the sole test of whether or not the 
plaintiff was guilty of contributory negligence. By it the 
court was asked to segregate one fact from all the others and 
say that if that fact existed there was no contributory negli¬ 
gence. This woi Id have constituted errer. 

Sullivan v«. Capital Traction Co., infra. 


But how can it be said, under the evidence in the case 
that Mr. Robinson “disposed of the pocket-book upon retiring 
for the night in the way described by him,” when as a matter 
of fact, according to his own testimony, he had not seen his 
pocket-book for between five or six hours before the time of 
retiring, and when he had testified in response to a question 
by the court that he had no recollection of seeing his pocket- 
book when he went to bed (R., p. 10) ? 

The eighteenth assignment of error is that the court erred 
in leaving it to the jury by the charge to determine whether 
the plaintiff was guilty of contributory negligence.” 

How the court could have done otherwise is difficult to 





imagine under the evidence in this case heretofore adverted 
to. Certainly the plaintiff was bound to exercise some dili¬ 
gence in caring for his own property. The primal question 
in this case was whether plaintiff had his pocket-book when 
he went to bed. And we submit that if he went to bed at 
midnight, in a sleeping-car, without knowing where his 
pocket-book was, that was an important fact to be considered 
by a jury in determining the negligence of the plaintiff. 

The nineteenth assignment of error is that the court erred 
‘‘in charging the jury that the burden was on plaintiff to 
establish by the preponderance of the evidence that he was 
not guilty of contributory negligence.” 

A reading of the court’s charge shows that it is not sus¬ 
ceptible of any such construction, and that he did not so 
charge. 

The eighteenth and nineteenth assignments of error are 
predicated only of an exception to the court’s charge as fol¬ 
low’s: “And to the instruction as to contributory negligence.” 
This, we submit, is not sufficiently specific to form the basis 
of these assignments of error in this court. 

VI 

The twentieth, twenty-first, and tw’enty-second assignments 
will likewise be considered together. 

The twentieth assignment of error is that the court erred 
“in charging the jury that if plaintiff’s pocket-book was 
stolen from his berth while plaintiff left his berth and went 
to the toilet-room, he w r as guilty of contributory negligence.” 

The tw’enty-first assignment of error is that the court erred 
“in charging the jury that if plaintiff’s pocket-book w’as 
stolen from his berth w’hile plaintiff left his berth and w’ent 
to the toilet-room plaintiff could not recover.” 

The twenty-second assignment of error is that the court 
erred “in charging the jury that if the plaintiff, on his way 
to the toilet-room, dropped the pocket-book, and it was picked 
up by some one not connected w’ith defendants and without 
their knowledge, plaintiff could not recover.” 
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The only basis for these assignments of error is this state¬ 
ment made by counsel for the plaintiff, to be found at page 
17 of the record: 

“We also object to the instruction that it is neces¬ 
sary to find it (the pocket-book) was lost while he 
was in his berth. We think if it were lost while he 
was on his way to the toilet-room the company is 
liable.” 

Assuming that this statement, or observation, may be con¬ 
strued into an exception to the charge of the court, we re¬ 
spectfully submit it is not sufficiently specific to form the 
!>asis of these assignments in this court. 

Vi e submit the charge of the court in these respects was 
correct. Assuming, however, that it was not, the plaintiff 
could in nowise be prejudiced thereby. The whole theory 
of his case was that his pocket-book was stolen from his berth 
while he was asleep. This is clearly shown by the statement 
of plaintiff’s counsel when he was noting his exceptions to 
the charge of the court (R., p. 17): 

“The Court: No; the whole difficulty is whether 
you can say the loss occurred when he was asleep or 
not. 

“Mr. Lewis: That is our very claim, that it did so 
occur.” 

VII. 

The fourteenth, fifteenth, and sixteenth assignments of 
error set forth that the court erred in charging the jury that 
the burden of proof was upon the plaintiff to establish by a 
preponderance of evidence that the defendants were guilty 
of negligence. 

Involved in this discussion is the question of whether or 
not the court erred in instructing the jury that “negligence 
cannot be presumed or inferred from the mere fact that the 
pocket-book was lost or stolen” (R., p. 15). This proposi¬ 
tion is embraced in the tenth assignment of error (R., p. 18). 
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charging error on the part of the trial court in refusing the 
eighth instruction requested by the plaintiff. 

In the first proposition the distinction between burden of 
proof and the weight of evidence is entirely overlooked. 

“The burden of proof remains on the party affirm¬ 
ing a fact in support of his case, and it is not changed 
in any aspect of the cause.” 

Sullivan vs. Capital Traction Company, 34 
App. D. C., 358. 

In occupying a berth in a sleeping car the passenger does 
not do so by virtue of a contract of carriage; such contract 
he has with the railroad. Undoubtedly, under a contract 
with the Pullman Company, such company owes certain 
duties and obligations to a passenger. What those duties 
and obligations are lias been settled by the courts of most of 
the States in the L nion. By the great weight of authority 
the company is not an insurer of the safety of the property 
of a passenger, but is only liable where the loss or theft of 
such property is the result of negligence on its part. 

Where the passenger retains charge or custody of the 
luggage the burden of proof is on him, and he cannot re¬ 
cover unless he proves that there was negligence on the part 
of the employees of the sleeping-car company. Where the 
passenger retains custody of his baggage he has peculiar 
knowledge of the facts, and, according to decisions in analo¬ 
gous cases, ought to make proof of negligence. 

Elliott on Carriers (second ed.), vol. 4, sec. 1623. 

The mere fact, therefore, that baggage is lost from a 
sleeping car does not raise any presumption of negligence, 
and to sustain a recovery against the sleeping-car companv 
‘ome evidence of negligence on the part of the defendant 
must be given. 

Hutchinson on Carriers (third ed.), vol. 2, sec. 1131 

The negligence here intended is not presumptive, theoreti 
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<al, or constructive negligence, but is negligence in fact , 

which the passenger sustaining the loss must aver and prove! 

I he mere fact of the loss of his baggage and effects does not 

create a prim a facie presumption of negligence’ such as casts 

the burden of explaining or excusing it upon the sleeping- 

cai company, but some other affirmative evidence tending 

to show negligence on the part of the defendant must be 
given. 

3 Thompson on Negligence, sec. 3608. 

A sleeping-car company is liable for property lost by oc¬ 
cupants of the car only when it is shown to have been negli¬ 
gent, or that its servant in charge purloined the property. 

The court: 

The rule is well settled in the several States of 
the U nion that sleeping-car companies are not held to 
the responsibility of common carriers or innkeepers, 
but that in order to recover for lost or stolen prop¬ 
erty, it must appear that reasonable care was not 
exercised by the company in guarding the property 
of passengers on the cars. The rule is thus formu- 
ated in a leading Massachusetts case: ‘While it is not 
liable as a common carrier or an innkeeper, yet it is 
its duty to use reasonable care to guard the passengers 
from tlieft; and if, through want of such care, the per¬ 
sonal effects of a passenger, such as he might reason¬ 
ably carry with him, are stolen, the company is liable 
for it. Ixnvis vs. Car Co., 143 Mass., 267. The rule 
enunciated has been, so far as we know, followed in 
every State where the question has arisen.” (Case« 
cited.) 

Pullman Sleeping Car Co. vs. Hatch (Court 
of Civil Appeals of Texa«), 70 S’. W. Rep.. 


Pullman Company not liable as a common carrier or inn 
keeper, and is not an insurer of the safety of money or prop 
erty of a passenger. 

Pullman Palace Car Co. vs. Smith, 73 Ill., 360. 



It is liable for loss only in case of negligence. 

Blum vs. Southern Pullman Palace Car Co., 1 Flip.. 
50. 

Sleeping-car companies are not to be regarded either as 
innkeepers or common carriers, nor as insurers of the safety 
of a passengers effects not committed to their personal 
charge, and the gist of their liability is negligence. 

Carpenter vs. N. Y., N. H. & H. R. R. Co., 10 N. Y. 
State Rep., 712. 

If reasonable care is taken by a sleeping-car company's 
employees, the company is not liable to a passenger whose 
property is stolen by a fellow passenger. 

Ill. Central R. Co. vs. Handy, 63 Miss., 609. 

Sleeping-car companies are not held to the responsibility 
of common carriers and innkeepers, but are bound to use 
reasonable care to guard passengers from theft. 

Cooney vs. Pullman Palace Car Company, 121 Ala., 
36& 

A sleeping-car company is not liable to a passenger for 
the loss by theft of personal effects taken into the car by the 
passenger for his own use, and of which he retains possession, 
either under the rules which apply to an innkeeper for the 
loss of the goods of his guest, or those of a common carrier 
for the loss of baggage intrusted to it to transport. Such a 
company owes to a passenger the duty of exercising reasonable 
care to guard the pro}>erty of the passenger from theft; and, 
if, through the want of such care, the personal effects of such 
passenger, such as he might reasonably carry with him, are 
stolen, the company is liable therefor. But if such reason¬ 
able care shall have been used, and such personal goods are 
stolen by one not its employee, such company is not respon¬ 
sible for the loss. 

Pullman Palace Car Co. vs. Hall, Georgia Supreme 
Court, 44 L. R. A., 790. 
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The Pullman Company is not liable for the loss of baggage 
retained in possession of a passenger while occupying a berth 
in the absence of negligence. 

Springer vs. The Pullman Co., 234 Pa., 172. 

A sleeping-car company is not liable, either as a common 
carrier or an innkeeper, for personal goods stolen from the 
person of an occupant of a berth in a sleeping-car, and is 
only liable for its negligence or want of reasonable care in the 
protection thereof. 

Woodruff Sleeping and Parlor Coach Company 
vs. Diehl, 84 Ind., 474. 

0 

The foregoing cases, together with cases cited upon appel¬ 
lant’s brief, and especially the case of Hill vs. Pullman Com¬ 
pany, 188 Fed., 497, leave no doubt as to the soundness of 
our proposition that in order to fasten liability upon the 
Pullman Company for the loss or theft of a passenger’s prop¬ 
erty > the company must be shown to have been guilty of 
negligence. 

The only statement in the evidence in this case possibly 
tending to show negligence on the part of the company is 
this statement of the plaintiff: “My recollection is that when 
1 went in (to the toilet) for the last time, I saw the porter 

in that toilet room blacking boots. I saw him there cer¬ 
tainly” (R., p. 4). 

Counsel quote at length from the opinion of the court in 
Hill vs. Pullman Company, supra, which case contains a 
citation from the case of Pullman vs. Gardner,' 3 Penny- 
packer (Pa.), 81, decided in 1883, by the Supreme Court 
of Pennsylvania, holding practically that a porter must be 
constantly on watch within the body of the car. 

In this connection the decision of that court in the case 
of Springer vs. The Pullman Company, supra (decided in 
1912), is peculiarly applicable. 

This was an action for damages for loss of baggage which 

3d 
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the plaintiff had placed beneath his berth. Plaintiff boarded 
the train at Jersey City, and retired about the time the train 
reached Trenton. At Philadelphia a friend of plaintiff’s 
named Patterson boarded the train. At the trial of the 
case the latter testified that when he boarded the train he 
handed his grip to the porter, who was on the platform, and 
that later in the night he saw the porter in the wash-room. 
This was the only testimony offered upon which a charge of 
negligence could rest. The court held that it was insuffi¬ 
cient to warrant the submission of the case to the jury, and 
reversed the judgment of the court below. 

The court says: 

% 

“Were w r e to concede, which we cannot, that rea¬ 
sonable care and vigilence to protect against the loss 
of baggage requires that the porter should throughout 
the entire route be standing as sentry in the aisle of 
the car, or constantly moving back and forward 
through the car as guard or watchman, even then 
the testimony of Mr. Patterson w’ould be insufficient 
to establish negligence. The negligent act relied on 
must have some relation to the loss, and it must ap¬ 
pear to have been the proximate cause. Was the jury 
to be left to infer that plaintiff’s satchel w’as stolen 
while the porter was on the platform at Philadelphia 
admitting passengers to the cars? Or to infer that 
it w'as stolen while he was in the washroom? The 
length of time the porter w’as in either place does not 
appear.” 

******* 

“Plaintiff testified that beside the porter, there was 
a Pullman conductor on the car. Was the jury to 
be left to infer that while the porter w r as on the plat¬ 
form or in the w T ashroom no employee of the companv 
was exercising surveillance of the car? The witness 
Patterson must have encountered the conductor as well 
as the porter. If his testimony w r as introduced to 
show’ negligence because of the porter being on the 
platform w’hen he entered the car, why w r as he not 
interrogated as to conditions inside the car with re- 
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spect to watchfulness and superv ision when he entered 
it? We may not presume negligence on the conduct¬ 
or s part, and yet the porter being subordinate to 
him, if it were negligent in the porter to be on the 
platform, it would be the conductor’s negligence in 
permitting it, except as he took upon himself the duty 
of the porter within the car. Can there be any rear 
sonable inference from the evidence that he did not 
do 80 ?” 


This brings us to a consideration of the second proposition, 

viz., Does the maxim res ipsa loquitur apply to the case at 
bar? 

In the brief of opposing counsel two cases are relied upon. 

The first of these cases is Railroad vs. Little, 112 Tenn 
331. 

In that case the court expressly states that it was not deal¬ 
ing with a contention between a sleeping-car company and 
a passenger, but between a passenger and a railroad, and held 
that the railroad as a common carrier was an insurer of the 
safety of a passenger’s baggage. 

The court says, page 342: 

The contract to carry is with the railroad com- 
panv, and not with the sleeping-car company, and 
the sleeping-car company is not a common carrier in 
the sense that the railroad company is, nor is the 
sleeping-car company responsible as an innkeeper.” 

In the other case, that of the Pullman Car Co. vs. Shaff- 
ner, 126 Ga., 609, the court held that where a loss to a 
passenger occurs while he is asleep in a sleeping-car, and this 
fact is established., the burden of proof is shifted to the de¬ 
fendant company, and it is bound to show that it exercised 
reasonable diligence to prevent the loss. 

As before shown in our argument, plaintiff’s proof fell far 
short of establishing the fact that his pocket-book was stolen 
while he was asleep. 
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In the case of Carpenter vs. New York, N. H. & H. R. Co., 
124 N. Y., 53, cited by opposing counsel, the court says: 

Mere proof of loss of money by a passenger while occupy¬ 
ing a berth in a sleeping-car does not make out a prim a 
facie case, and to sustain a recovery some evidence of negli¬ 
gence on the part of the carrier must be given. 

In Springer vs. The Pullman company, supra , it is said: 

“It results from this established rule of law, that 
mere proof of loss of baggage which is taken by a 
passenger into a sleeping-car, does not make out 
either an absolute or prima facie case of liability 
against the car company.” * * * 

“Plaintiff himself testified to no fact or circum¬ 
stance which could, in the remotest way, explain the 
disappearance of the satchel. If the case rested on his 
testimony alone, it could hardly be contended that 
there was sufficient evidence of negligence to warrant 
a submission to the jury, except as we were to apply 
the rule of res ipsa loquitur, which, in effect, would 
be to hold the company an insurer against theft.” 

In Jacquette vs. Capital Traction Company, 34 App. D. C. 
41, this court held that, before the rule of res ipsa loquitur 
can be applied, a condition must be found existing at the 
time of the accident which presupposes negligence on the part 
of the person sought to be charged. 

In Sullivan vs. Capital Traction Co., supra, the rule, and 
its application, received a most exhaustive and thorough con¬ 
sideration at the hands of this court. 

At page 371 of the opinion the court quotes from Salmond 
on Torts, page 29, as giving a clear statement of when the 
maxim applies, as follows: 

“The rule that it is for the plaintiff to prove negli¬ 
gence, and not for the defendant to disprove it, is in 
some cases of considerable hardship to the plaintiff, 
because it may be that the true cause of the accident 
lies solely within the knowledge of the defendant. 
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vv ho caused it. The plaintiff can prove the accident, 
but he cannot prove how it happened, so as to show 
its origin in the negligence of the defendant. This 
hardship is avoided to a considerable extent by the 
rule of res ipsa loquitur. There are many cases where 
the accident speaks for itself, so that it is sufficient 
for the plaintiff to prove the accident and nothing 
more. He is then entitled to have the case submitted 
to the jury; and it is for the defendant, if he can 
to persuade the jury that the accident arose through 
no negligence of his. This maxim res ipsa loquitur 
applies whenever it is so improbable that such an ac¬ 
cident would have happened without the negligence 
of the defendant, that a reasonable jurv could find, 
without further evidence, that it was so caused! 
1 here must be reasonable evidence of negligence,’ it is 
said in Scott vs. London & St. K. Docks Co., 3 Hurlst 
& C., 601, ‘but where the thing is shown to be under 
the management of the defendant or his servants, and 
the accident is such as in the ordinary course of things 
does .not happen if those who have the management 
use proper care, it affords reasonable evidence, in the 
absence of explanation by the defendant, that the 
accident arose from want of care.' There is not, 
indeed, even in these cases any legal preemption of 
negligence, so that the legal burden of disproving it 
lies with the defendant. But the plaintiff, by prov- 
mg the accident, has adduced reasonable evidence 
on which the jurors may, if they think fit, find a 
verdict for him.” 

In this case the court in its charge simply told the jury 
that “negligence cannot be presumed or inferred from the 
mere fact that the pocket-book was lost or stolen,” and left 
it to the jury to determine from all the facts and circum¬ 
stances of the case, whether or not the defendants were guilty 
of negligence (see R., pp. 15, 16). 

This action was the most favorable that plaintiff could 
expect to receive at the hands of the court under the cir¬ 
cumstances of this case, and in the light of the opinion of 





this court in the Sullivan case, supra, where it is said (p 
368): 

“All the competent testimony adduced in the trial 
is for the consideration of the jury, and it is not to 
be burdened with legal presumptions, either as to the 
ne S^J? ence of the defendant, or lack of contributory 
negligence on the part of the plaintiff. The proof 
is the sole question that concerns the jury, with the 
general burden resting upon the plaintiff of establish¬ 
ing his case by the preponderance of all the evi¬ 
dence.” 

(Page 368.) 

In the light of these decisions we submit that the rule of 
res ipsa loquitur has no application to the facts in this case 
and that the trial court committed no error in charging the 
jury there was no presumption of negligence against the de¬ 
fendant, but that the burden of proof rested upon the 
plaintiff to establish such negligence. 

VIII. 

Conclusion. 

A careful reading of the charge of the court shows that 
all of the facts in the case were fairly and impartially sub¬ 
mitted to the determination of the jury. Under the author¬ 
ities heretofore referred to the court correctly instructed the 
jury that the burden of proof rested upon the plaintiff to 
establish his case by a preponderance of the evidence; that 
there was no presumption of negligence from the mere loss 
of plaintiff’s pocket-book, and that in order to fasten liability 
upon the Pullman Company for such loss, negligence would 
have to be established. 

To hold the Pullman Company liable under the facts of 
this case would mean that it was bound to exercise a higher 
degree of care over plaintiff’s property than he himself exer- 
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eised, for, irrespective of the question of negligence, before 
the company would be responsible for the theft of his pocket- 
book it must be established that it was in his berth when he 
retired, and yet plaintiff himself does not know it was there, 
nor did he take the trouble to make sure where it was before 
he went to bed. 

T urthermore, the record in this case discloses that plain¬ 
tiff entirely failed to establish negligence on the part of the 
Pullman Company. 

It is respectfully submitted there is no error in the record, 
and the judgment of the court below should be affirmed. 

H. PRESCOTT GATLEY, 
BARRY MOHUN, 

Attorneys for The Pullman Company. 

[20950] 
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ARGUMENT IN SUPPORT OF MOTION. 

L 

The court has arrived at its conclusion in this case bv 
holding that— 

1. ‘‘Plaintiff's unchallenged testimony furnishes prima 
facie evidence that the pocket-book and money were stolen 
from the berth while he was asleep.' 9 

2. And defendants were hound to rebut the presumption 
of negligence to be drawn from such prima facie evidence, 
under the doctrine of res ipsa loquitur. 


The first of such holdings is one of fact. 

The second of such holdings is one of law. 

If either holding is incorrect the conclusion reached by 
the court should not follow. 

The court has referred to a decision of the United States 
Supreme Court in Sweeny vs. Erving, 228 U. S., 233. The 
court there says: 


‘Tn our opinion, res ipsa loquitur means that the 
facts of the occurrence warrant the inference of 
negligence, not that they compel such an inference; 
that they furnish circumstantial evidence of negli¬ 
gence where direct evidence of it may be lacking, 
but it is evidence to be weighed, not necessanly to be 
accepted as sujjicient; that they call for explanation 
or rebuttal, not necessarily that they require it; that 
they make a case to l>e decided by the jury, not that 
they forestall the verdict." (The italics are ours.) 


and quotes with approval the following from Stewart vs. 
Carpet Co., 138 N. Car., GO, 66: 

“The rule of res ipsa loquitur does not relieve the 
plaintiff of the burden of showing negligence, nor 
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does it ra > pe any presumption in his favor. Whether 
the defendant introduces evidence or not, the plain¬ 
tiff in this case will not be entitled to a verdict un¬ 
less he satisfies the jury by the preponderance of the 
evidence that his injuries were caused by a defect in 
the elevator, attributable to the defendant’s negli¬ 
gence. . I lie law attaches no special weight , as proof, 
to the fact of an accident, but simply holds it to be 
sufficient for the consideration of the jury, even in 
the absence of additional evidence.” 


Before applying the foregoing from Sweeny vs. Erving 
as a test, it is necessary to call the court’s attention to the 
misapprehension it apparently has labored under, as indi¬ 
cated in the second sentence of the paragraph next preced¬ 
ing the last paragraph of its opinion, i. e., that the court in¬ 
structed the jury, '.‘at the request of counsel for defendants/ 9 
substantially to the effect that defendants were only required 
to exercise reasonable care for the protection of plaintiff’s 
property and that “negligence cannot be presumed or in¬ 
ferred from the mere fact that the pocket-book was lost or 
stolen.” The record (p. 14) shows that no instructions 
were given “at the request of counsel for the defendants,” 
all requests of counsel for both sides having been refused 
bv the trial court, as was entirely permissible. 


Dist. of Col a vs. Wilcox, 4 App. I). C., 90. 

Presbrev vs. Thomas, 1 App. D. C., 171. 

Gleeson vs. Virginia Mid. R. R. Co., 1 App. D. C., 
185. 


The court, therefore, instructed the jury of its own mo¬ 
tion, and we believe that a careful consideration of the 
court’s charge and the court’s action in submitting the case 
to the jury clearly shows that the trial court did, in fact, 
apply the doctrine of res ipsa loquitur as it is defined and 
restricted in Sweeny vs. Erving, supra. 

While the court charged that “negligence cannot be pre¬ 
sumed or inferred from the mere fact that the pocket-book 
was lost or stolen,” the court also charged that— 




“If the pocket-book can be said to have been put 
in the rack at the head of hi* bed, or at the foot of hi* 
berth, and teas taken out b;/ an;/ one during the night, 
stolen from him while he was asleep, then 1 think 
he may be entitled to recover against the defendant. 
the Pullman Car Company, and perhaps the defend¬ 
ant, the Southern Railway Company; but the ques¬ 
tion is here: WJtat do you. determine from the evi¬ 
dence t You are to give it any reasonable construction 
you think it entitled to; but the evidence must be 
sufficient to satisfy your )ninds, by a preponderance, 
that the theory is correct, that it is right, that it is 
SUPPORTED BY THE FACTS AND CIRCUMSTANCES that 
must be decided try you to be true; and that is the 
reason I am leaving it to you” 

What el>e could the court have done under the decision in 
Sweeny vs. Erving? How better could the court have enun¬ 
ciated and applied the doctrine of res ipsa loquitur? The 
case was in fact submitted to the jury on plaintiff’s proofs, 
and they were plainly told that if the pocket-book was 
“stolen from him while he was asleep.” then plaintiff was en¬ 
titled to recover, but that the question of fact for them to 
decide was whether such claim was “supported by the facts 
and circumstances.” To have done more would have re¬ 
quired that they be told, as this court substantially holds, 
that unlessdefendants offered proofs to meet plaintiff s proofs, 
plaintiffs proofs conclusively showed negligence. But to 

have so told them would have been contrarv to the doctrine 

%> 

of res ipsa loquitur as expounded in Sweeny vs. Erving, for 
that doctrine means that the facts of the loss onlv “warrant 
the inference of negligence, not that they compel such infer¬ 
ence."’ and they were “to l>e ueiglied, not necessarily to be 
accepted as sufficient; that they call for explanation or re¬ 
buttal, not necessarily that they require it; that they make 
a case to be decided by the jury, not that they forestall the 
verdict.” and the obvious reason why such facts do not “eom- 
|K.d” an inference of negligence or “require rebuttal” or 
“forestall” the verdict is that, as in this very case, the jury 
may find such facts do not indicate negligence. There may 
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be doubt in the minds of the jury whether such circum¬ 
stances, /. e., theft from the berth while plaintiff was 
asleep, as distinguished from theft or loss while awake 
and caring for his property, have been proven. The fact that 
no rebuttal or explanation is offered does not, under the de¬ 
cision in Sweeny vs. Erving, mean that plaintiff’s proofs are 
mi that account “unchallenged,” as this court says, or that 
they aie to be accepted as sufficient / or “necessarily” make 
a ease, yet such is the meaning, effect and holding in this 
court’s opinion. Plaintiff’s proofs may be challenged, as 
they were in this case, upon their inherent weakness or un¬ 
certainty and obvious contradictions. To the extent that 
they failed to establish facts, the burden of proof of which 
rested on plaintiff, the testimony was not unchallenged. The 
t rial court was perfectly correct when it charged the jury that 
“negligence cannot be presumed or inferred from the mere 
fact that the pocket-book was lost or stolen.” In order to 
raise such presumption or inference it was necessary that the 
further fact appear that the pocket-book was lost or .stolen 
“while he was asleep,” and the court in that part of his 
charge which we have quoted in italics plainly told them 
that if such further fact appeared plaintiff was entitled to re¬ 
cover. And of course it is elementary that the whole charge 
must be considered together. When so considered it is evi¬ 
dent that the court’s charge was correct under the decision in 
Sweeny vs. Erving, and his action was in accordance there¬ 
with. This honorable court has clearly labored under 
a misapprehension as to the trial court’s charge to the 
jury, as is shown by the second sentence in the para¬ 
graph next, preceding the last paragraph of its opinion. The 
holding herein requires the defendant, under this court’s 
application of the doctrine of res ipsa loquitur, to rebut the 
presumption which this court has held necessarily arose. 
Such holding is clearly contrary to the law as announced in 
Sweeny vs. Erving, and hence the court’s conclusion must, 
for this reason alone, fail. 

But we will nevertheless consider the other holding which 
was necessary to this court’s conclusion, i. e., that “plain- 





tiff’s unchallenged testimony furnishes prima facie evidence 
that the pocket-book and money were stolen from the berth 
while he was asleep.” The jury were told that if they found 
that plaintiff’s testimony showed that the pocket-book was 
stolen from him “while he was asleep” that he was entitled 
to recover. The jury found, as had a previous jury and 
also a judge of the municipal court sitting without a jury, 
that plaintiff’s proofs did not show that his loss occurred 
“while he was asleep in his berth.” In other words, under 
the decision in Sweeny vs. Erving, that was a question of 
fact and was the important fact which was necessary to 
give rise to any presumption of negligence. The decision 
of that question involved the weight to be given by the 
jury to the conflicting proofs that were before them. This 
court is not concerned with the question of the weight of the 
evidence or the finding of a fact material to recovery and 
has no right to find the facts differently from the jurv. 
The facts must In* determined by the jury under proper in¬ 
structions. (See cases cited in our brief.) We contend that 
the instructions given were proper. Rut this court, never¬ 
theless. has found that plaintiff’s proofs established the ma¬ 
terial fact that he was robbed while asleep in his berth so 
conclusively as to require rebuttal. Such, it seems, was 
neither a proper finding nor one within the province of this 

court, but it was a matter exclusivelv for the jurv. 

• •/ « 

That it was a matter peculiarly for the jury, especially 
under the decisions in Sweeny vs. Erving and Stewart vs. 
Carpet Co., is evident from a slight consideration of plain¬ 
tiffs testimony. Plaintiff testified that he had not seen his 
pocket-book since five o’clock the evening before, when he 
“thinks" he put it in his pocket, as he was accustomed to 
do (R.. p. 4). though he did not know in which pocket he 
put it (R., p. 8). and that he had no recollection of seeing 
it when he went to bed (R.. p. 10). But this court finds, 
as a fact , that some papers that had been in his pocket-book 
were found in his l>erth. and that “the finding in the berth 
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of the papers which had been extracted from the pocketr 
book” forbids any assumption that the pocket-book may 
have been lost or stolen elsewhere than in the berth, i. e., 
find* that the pocket-book was stolen from plaintiff “while 
he was asleep" in his berth,—the question of fact submitted 
(o the jury and found otherwise by it. The only testimony 
in the record with reference to these papers will be found 
on pages 9 and 10 of the record. On the plaintiff’s cross- 
examination the following' occurred (R., p. 10) * 

Q. \\ hat else did you have in your pocket be¬ 
sides the pocket-book? 

*‘A. It is difficult to say now. I had some letters, 
which I presume were not of great value. 

“Q. Were they in your pocket-book? 

A. In mu pocket. I had some papers, 1 know 
not what, in my pocket-book. It looked as if it was 
a much wealthier pocket-book than it was in point 
of fact.” 

It will be noted that here plaintiff states positively the 
letters were in his pocket, not in his pocket-book, and, fur¬ 
ther, that he did not know what papers were in his pocket- 
book. 

On page 11 of the record the following appears: 

By a Juror: Do I understand you to say some 
other papers were lost with the pocket-book? 

‘‘A. Some other papers were lost, but some papers, 
some letters that were in my pocket-book, I found 
when I returned. There were other papers in 
the pocket-book that were not found. Some of the 
papers got in the rack.” 

This testimony is in conflict with the preceding testimony 
of the plaintiff. 

It will be remembered that plaintiff was testifying about 
what happened nearly six years before, and a dimness of 
recollection would not be surprising under the circum¬ 
stances. Be that as it may, the question of fact as to the 
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letters or papers was one for the jury to determine. The 
question was particularly called to the attention of the jury 
by the questions of one member of the jury. The conflict 
in the testimony was for the jury to reconcile. It is fair 
to assume that the jury found that the letters were not in 
the pocket-book, and certainly such finding would be war¬ 
ranted by the testimony in the case, for the plaintiff in one 
instance states positively that the letters were in his pocket 
(not in his pocket-book), and again that he did not know 
what papers were in his pocket-book. 

It cannot be said that the testimony on the subject was 
a 1 one ^va^ , tlierefore tlie jury was obliged to determine 
the question by a preponderance of the testimony, and the 
weight to be given the evidence was for the jury alone. 
The jury having done this, the finding should not be dis¬ 
turbed by this court, which has nothing to do with the 
“preponderance of testimony*’ (Helphinstine vs. Downey, 
7 App. D. 0., 343, 349) or the “weight of the evidence 
(Morgan vs. Adams, 29 App. D. C., 198, 207). 

If, therefore, the jury was warranted from the evidence 
in finding that the plaintiff did not have his pocket-book 
in his berth, the judgment of the court below should be 
affirmed, for, assuming there was error in the record with 
respect to other matters, appellant could not be prejudiced 
thereby. 


Moreover, this court recognizes that the question of fact as 
to the theft of the pocket-book was for the jury, as it says in 
the concluding lines of the third paragraph from the end of 
its opinion, when discussing the doctrine of res ipsa loquitur, 
that “a failure to so rebut the presumption would, if the jury 
believe that the pocket-book amt money mere in fact stolen. 
entitle plaintiff to recover.” That the doctrine of res ipsa 
loquitur was not applied in accordance with the decision in 
Sweeny vs. Erving seems to us evident from this last quota¬ 
tion from the opinion of this court. 
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II. 

The foregoing argument proceeds upon the theory that 
this is a proper case, as this court holds, for the application 
<>f the doctrine of res ipsa loquitur. We do not concede the 
correctness of such theory, but respectfully insist that such 
doctrine is applicable in but comparatively few cases, and 
that this is not a proper case for its application. 

The maxim res ipsa loquitur was originally lim¬ 
ited to cases of absolute duty or an obligation practi¬ 
cally amounting to that of insurer under a contractual 
relation.” 

29 Cyc., 591. 

To render the maxim applicable the thing causing 
the injury must be shown to have been in the exclu¬ 
sive control of the defendant.” 

29 Cyc., 592. 


Neither defendant here had exclusive control of the car, 
(ertainly neither had any control over the intervening 
agency responsible for the theft. 

The doctrine does not apply where the injury is the result 
of the tortious act of a third person. 

Woas vs. St. Louis Transit Co., 198 Mo., 664; 7 
L. R. A., N. S., 231, and ca^es cited in notes. 

Thomas vs. Philadelphia & R. Co., 148 Pa., 183* 15 
L. R. A., 416. 

Fredericks vs. Northern C. R. Co., 157 Pa., 103- 22 
L. R. A., 306, 

Spencer vs. Chicago, M. & St. P. R. R., 105 Wig., 311 • 
81 N. W., 401. 

Chicago U. T. Co. vs. Crosby, 109 Ill. App., 644. 

C. & E. I. R. R. Co. vs. Reilly, 212 Ill., 506. 


2b 
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This court, cites Bevis vs. B. & 0. R. R. Co., 26 Mo. App., 
19, as authority for applying the doctrine of res ipsa loquitur. 
In that case the court said, beginning with the last word on 
page 23 : 

“It may be conceded that the naked fact that a theft 
has been committed upon a passenger while asleep 
in a sleeping car, is not evidence of negligence to 
charge the railway or the sleeping car company. This 
was conceded by Judge Thayer, who tried the case in 
the circuit court, in an opinion delivered bv him in 
overruling the motion for a new trial. It was so held 
in Tracy vs. Pullman Palace Car Co. (67 How. Pr.. 
154; s. c. 21 Am. A Eng. R. R. Cases, 443).” 

But the court held there were such “surrounding circum¬ 
stances' 7 in connection with the theft, which occurred while 
the plaintiff was asleep in his berth, as to call for an appli¬ 
cation of such doctrine. Here there was only the “naked fact 
ot a theft or a loss, with no such “surrounding circum¬ 
stances;” and, moreover, no certainty that the theft occurred 
while plaintiff was asleep in his berth. 

Probably the latest utterance of the Missouri Court of Ap¬ 
peals on this subject is found in Dings vs. Pullman Co., 154 
*$. If . Rep., 446, decided March 1, 1913, where it is said: 

“A sleeping car company does not accept the effects 
of its passengers as a bailee, nor does it undertake to 
maintain a place where accommodation is furnished 
for the safety of its patrons’ property like an inn¬ 
keeper, and therefore it does not assume the excep- 
^ ^ an insurer which the law imposes 

upon common carriers of goods or innkeepers by 
reason of engaging in such public callings. On the 
contrary, the liability of the sleeping car company 
with respect to the effects of its patrons is analogous 
to that of a railway carrying passengers in regard to 
the safety of the personal belongings and baggage 
which the passenger is allowed to take with him into 
the sleeping car. Therefore the duty which the law 
devolves upon the sleeping air company to protect 
the passengers’ effects is that of due care under the 
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circumstances of the particular case. This heinq true 
mere proof of loss of luggage, which is taken bu a 
passenger into the sleeping car does not make out 
either an absolute or prima facie case of liability 
against the company. However, it is the duty of the 
company to exercise reasonable care toward a vigilant 
watch bv competent persons for the safety of the 
passengers’ belongings while in the car, and if it 
omits to exercise such care thereabout*, it mav be re¬ 
quired to respond for the breach of it* obligation on 
the grounds of negligence” (citing cases). 

1 his court in it* opinion says: 

l he present case belongs to that general class of 
cases where a. presumption of negligence may arise 
trom the mere happening of the event, when the ex¬ 
planation of the cause, if there he one, is peculiarly' 
within the knoyvledge of the defendant.” 

I low can it be said that the explanation of the cause of a 
theft, such as is alleged in this case, is peculiarly within the 
knowledge of the defendants unless it be assumed that an 
agent of the defendants either committed the theft or stood 
h\ and jermitted someone else to commit it? 

Thievery is committed in the dark, not in the light; craft¬ 
ily and stealthily, not openly; and generally the utmost dili¬ 
gence and shrewdest watchfulness does not detect it. The 
circumstances surrounding a theft are usually, if not always, 

within the peculiar knowledge of the one committing the 
theft. & 

The great weight of authority is that mere proof of loss in 
a sleeping car is insufficient, and that upon such proof the 
defendant is not called upon to disprove negligence. See_ 

d Thompson on Negligence, section 3608. 

6 Cyc., 659, 661. 

Springer vs. Pullman, 234 Pa., 172. 

Pullman vs. Smith, 73 Ill., 360. 

Myers vs. Pullman, 149 Ky., 776. 





Belden vs. Pullman, 43 S. W., 22; 3 Amer. Neg. Rep., 
746. 

Hatch vs. Pullman, 70 8. W., 771. 

Carpenter vs. X. Y., Ac., Ry., 124 N. Y., 53. 

Weingart vs. Pullman, 108 N. Y. Supp., 97. 

Wicher vs. B. & A., 170 Mass., 275. 

Whitney vs. Pullman, 143 Mass., 243. 

Falls River vs. Pullman, 4 Ohio X. P. Repts., 26. 
Root vs. X. Y. Cent. S. C. Co., 28 Mo. App., 199. 
Chamberlain vs. Pullman. 55 Mo. App., 474. 

In Carpenter vs. X. Y., Ac., R. Co., 124 N. Y., 53, cited 
with approval by this court as a leading ease, it is said: 

“ The mere proof of tlie loss of money while occu¬ 
pying a berth does not make out a piima facie case, 
and to sustain a recovery some evidence of negli¬ 
gence on the pail of the defendant must be given." 

To the same effect is the decision of the court in Whicher 
vs. Boston, etc., R. R. Co., 176 Mass.. 278, where the court 
says: 

'‘It is also well established that the mere loss of 
an article is not evidence of negligence on the part 
of the defendant. Something more must be shown.** 

In Adams vs. X. J. Steamboat Co., 151 X. Y., 163, 169, 
the court says: 

“* * * Some proof must be given that the car¬ 

rier failed to perform the duty of protection to the 
passenger that is implied in the contract before the 
question of responsibility can arise.” 

Again, in Springer vs. The Pullman Co., 234 Pa., 172. 
the court holds that “mere proof of loss of baggage which 
is taken by a passenger into a sleeping cai does not make 
out either an absolute or prima facie case of liability,” and 
that to apply the rule of res ipsa loquitur would, in effect, be 
to hold the defendant an insurer against theft. 
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It is respectfully submitted that the court should not ap¬ 
ply the doctrine of res ipsa loquitur in this case, but that 
if applied it should be applied in accordance with the rule 

08 en unlisted in Sweeny vs. Erving, and not as applied bv 
this court. 


III. 


The court lays down the rule that the defendants are im¬ 
posed with the duty of keeping "a constant and active watch 
in the aisles of its cars during the hours when its passen¬ 
gers are asleep, and failing to do so, it will be liable for the 
theft o) propertg from a passenger’s berth.” 

The rule is denominated by the court the ", strict” rule. 
This would seem to be no misnomer, for, if followed, the 
practical result is to make the defendants insurers of the 

passengers property, though the court expressly holds they 
are not. 

I lie rule in effect nullifies the previous ruling of the court 
in its opinion that “a sleeping car company is not an in¬ 
surer of the personal property belonging to its passengers, 
bat it is required at all times to exercise reasonable care for 
the protection of the property of its guests.” 

i he further effect of the rule is to fix an absolute standard 
as to what constitutes “'reasonable care” or “reasonable vigi¬ 
lance.” 6 

It is for the jury, not die couit, to say what constitutes 
"reasonable care " or ‘"reasonable vigilance” in any particu¬ 
lar case. It follows necessarily that it would be for the jury 
to say whether the watch maintained was such as "reasonable 
care" or "reasonable vigilance” required. This is clearly 
shown by the decision of the Supreme Court of the United 
states in Grand Trunk Kailway Co. vs. Ives, 144 U. g ’ 40b 
417, where it is said: 

“ There is no fixed standard in the law by which a 
court is enabled to arbitrarily say in every case what 


T 


0 
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conduct shall be considered reasonable and prudent, 
and what shall constitute ordinary care, under all 
circumstances. The terms ‘ordinary care/ ‘reason¬ 
able prudence/ and such like terms, as applied to (lie 
conduct and affairs of men, have a relative signifi¬ 
cance, and cannot he arbitrarily defined. What may 
be deemed ordinary care in one case, may, under dif¬ 
ferent surroundings and circumstances, be gross neg¬ 
ligence. The policy of the law has relegated the de¬ 
termination of such questions to the jury under 
proper instructions from the court. It is their prov¬ 
ince to note the special circumstances and surround¬ 
ings of each particular case, and then say whether the 
conduct of the parties in that case was such as would 
be expected of reasonable men, under a similar state 
of affairs. 


“When a given state of facts is such that reasonable 
men may fairly differ upon the question as to whether 
there was negligence or not, the determination of the 
matter is for the jury. It is only where the facts are 
such that all reasonable men must draw the same con¬ 
clusion from them, that the question of negligence 
is ever considered as one of law for the court. 


Under the rule as laid down by this court the jury would 
have absolutely nothing to do with the question of whether 
or not “reasonable care” or “reasonable vigilance” was ex¬ 
ercised by the defendants. 

For tlie reasons stated it is respectfully submitted a re* 
hearing should be granted. 
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